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Transferring
Winery Permits
and Licenses

Preparing for the inevitable

Sara Schorske
and Alex Heckathorn

SARA SCHORSKE and Alex Heckathorn are
members of CSA-Compliance Service of America
Inc., which specializes in licensing and compli-
ance for the wine and beer industries.

t's nearly impos-
sible to page
through any wine
trade publication
these days without
encountering a story
announcing a winery
sale. Whether it’s the
latest in a long line of
acquisitions by one of
the mega-winery con-

glomerates, or the late taxes.

blooming of a wine P How you handle the
permits and licenses
depends on the type
of transaction.
trigger a similar set P Report changes of
ownership or control
to TTB within 30
days for unbroken
operations.

make the news, but P> Processes and tim-
ing differ from state
to state so do your
homework early.

lover's lifelong dream,
these outwardly dif-
ferent transactions

of esoteric regulatory
requirements.

The compliance part
of the story doesn’t

it is important—per-
haps more important
to you—than a fot of
what does make head-
lines. “Paperwork hap-
pens!” In fact, like death and taxes,
winery transfers are virtually inevi-
table at least once in every winery’s
history. Your winery may not be for
sale, but an unsolicited “offer you
can’t refuse” or an unplanned change
in family circumstances may require
you to become a sudden expert on the
regulatory requirements of transfer-
ring your winery to new ownership.
Or maybe you'll find yourself on the
other side of the negotiation, when
it’s time to expand and you discover
that it’s easier to buy another produc-
tion facility than it is to increase the
use permit on your current one.

Even the use of common estate
planning tools such as trusts or

SHORT COURSE

P Prepare for the
inevitable: know the
basics of transferring
permits and licenses.

) Advance planning
and good compliance
housekeeping can
save stress, time, and

family partnerships
requires that you
know the basics of
winery transfers and
changes of control.
Changes of ownership
or control can happen
even though the win-
ery stays in the fam-
ily. The most common
scenario of this type
occurs when the stock
of a corporate-owned
winery is placed into
a trust or gifted to the
owner’s children while
implementing an
estate plan. A change
in control also occurs
when some type of
asset protection entity
such as a family LLC
or limited partnership
is created to hold the
stock of the winery
entity. Even incremen-
tal stock transfers, as
little as 5% a year, will someday add
up to a change in control, when the
majority of ownership finally shifts.
These types of entirely “internal”
transactions, while not typical sales,
frequently create technical transfers
that need to be reported much like a
sale to a third party.

GOOD HOUSEKEEPING

Any realtor will tell you that tidying
up your house is one of the most
effective ways to make your prop-
erty more appealing to a buyer. Well,
good compliance housekeeping is
also important when selling your
winery. Potential buyers will often do
their “due diligence” on your licenses

h;——,

and permits, either before making
an offer or at least before closing the
transaction, so it is prudent to check
whether your ownership records are
up-to-date with the regulatory agen-
cies before putting your winery on
the market. In a surprisingly high per-
centage of the winery transactions we
handle, we find that past changes in
key personnel or ownership interests
of the selling winery had not been
reported to the regulatory agencies.
These types of unreported changes
will probably add significant stress
and delay your transaction because
the regulatory agencies are likely to
want the overlooked changes report-
ed and approved before approving
the transfer.

Another good housekeeping tip is
to make sure all of your production
reports and excise tax returns have
been filed. Before issuing a new per-
mit to your winery’s buyer, TTB will
want to close out and discontinue
your permits. But first, TTB will review
your records to make sure there are
no deficiencies. While TTB has made
great strides in catching up on its
workload, you might be unpleasantly
surprised to hear about a missing
return or report that had not previous-
ly been noted or requested, although
the error occurred several years ago.

If you are thinking of selling, you
may wish to contact your winery's
specialist at TTB’s National Revenue
Center to find out if they are up to date
in reviewing your records, and if not,
to specifically ask them to determine
whether there are any outstanding
items that you need to address. A tax
deficiency is much easier to resolve
without the pressures of a transaction
creating an emergency situation.
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COMPLIANCE WATCH

continued

rather than wait for their new ones to
issue (more about this below).

In most circumstances, the best
option is to license the new facility
with new permits and licenses before
you are ready to move in. But some-
times moving existing licenses and
permits to the new location is the
better choice; for example, to protect
small producer credit if you haven't
implemented our “cheap insurance”
advice (given above) and there are a
lot of tax dollars at stake. However,
there are geographic limits to trans-
ferring licenses, so consult with your
compliance advisor before assum-
ing you can transfer the permits and
licenses. Also, the timing can be tricky
in this situation. It is much easier to
orchestrate with a non-producing type
of license than with a winery.

(A discussion of all the types of
winery transactions affecting your
licenses and permits is beyond the
scope of this column. For more infor-
mation on the many types of changes
to winery permits, and how to handle
them, see the authors’ article entitled
Business Changes That Affect Your
Winery License, available at www.csa-
compliance.com/html/Articles/Busi-
nessChanges.html).

THE OPTION OF SELLING THE
WINERY BUT KEEPING THE
PERMIT AND LICENSES

Sometimes, the selling winery will
need to keep its permits and licenses,
because it will not immediately cease
operations and has inventory it wants
to continue to sell. In this situation,
the purchase agreement should state
that the selling winery will not transfer
its permits and licenses to the buyer
and the buyer must obtain its own per-
mits and licenses. There are a couple
of challenges involved in this uncon-
ventional approach. One drawback is
the extra time required for the buyer
to get its permits and licenses issued.
Your winery's new owner will not want
to close the sale until its regulatory
approvals are issued. Additionally, the
selling winery will need to find a new
facility where it can continue its oper-
ations, and transfer its permits and
licenses there. A very convenient solu-
tion for the seller is to have the buyer
become a “host winery” in an alternat-
ing proprietor arrangement, and allow
the selling winery to become a “tenant
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AN OPEN LETTER TO CALIFORNIA VINTNERS

Today’s competitive wine market demands that we exam-
ine our business plans and maximize our resources.
Brands are the way to the future, we are told. With an eye
to your most important raw material, winegrapes, we sug-
gest another look at Lodi.

The transformation that has taken place in Lodi in recent
years is remarkable. It began with the launch of an inten-
sive quality enhancement program. We educated growers
on what great wines taste like, and how to make them
from their fruit. We invested in research on crop loads,
deficit irrigation and trellis systems. We replaced thou-
sands of acres of vines with varieties more suited to our
climate and today’s market. At the same time we
launched our Sustainable Viticulture Program, an indus-
try leader.

As a result we’ve enjoyed great advances in guality. In our
first year as a stand-alone region at the State Fair Wine
Competition we garnered 22 gold medals, among them
ties for “Best Syrah” and “Best Zinfandel” in California.

Today Lodi produces a consumer-pleasing style of New
World wine perfect for the American palate — lush, fruit-
forward, full-flavored, but soft. In response to the
demand for these wines there are now 50 wineries in
Lodi, compared to 8 when we started in 1991. Also,
dozens of California wineries are creating Lodi appella-
tion brands within their product lines, something we’re
pretty proud of.

Perhaps wine writer Dan Berger says it best — “One of the
most difficult things to do in this world is change a repu-
tation, but the Lodi wine grape region is doing just that.”

The quality/price ratio of Lodi winegrapes is unmatched
in the market today. Please call your broker or contact us
directly for wine samples, tours of the region or meetings
with prospective growers. Let’s grow together.

Sincerely,

ik iy

Mark Chandler
For Lodi Winegrowers

(209) 367-4727 % www.lodiwine.com
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